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Practice — Equitable Counterclaim to Legal Action — Separate and Prior 
Trial of Issues Raised. — The plaintiff sued the defendant for wrongful dis- 
charge before the expiration of a contract to employ him for three years. The 
defendant pleaded, in addition to a general denial, an equitable counterclaim 
asking for specific performance of a contract which obligated the plaintiff to 
sell his stock in the defendant corporation to it in severing relations with it. 
The defendant moved for the separate trial at Special Term of the issues raised 
by his counterclaim and for a stay of the trial of the other issues in the meantime. 
Held, that the motion for a separate trial on the equitable counterclaim should 
be granted, and the latter should be stayed until the trial of the legal issues. 
Reilly v. Guttman Silks Corporation (1920, N. Y. Sup. Ct.) 113 Misc. 502. 

There seems to be quite a conflict as to the order of trial of the issues raised 
by an equitable counterclaim to a legal action. The courts in some of the states 
hold that the issues raised in the equitable counterclaim should be tried first. 
Cotton v. Butterfield and Demaris (1905) 14 N. D. 465, 105 N. W. 236; Pen- 
ninger Co. Ltd. v. Clark (1912) 22 Idaho 397, 126 Pac. 524. The rule in the 
federal courts is to the same effect. Union Pacific Ry. v. Syas (1917, C. C. A. 
8th) 246 Fed. 561; Fay v. Hill (1918, C. C. A. 8th) 249 Fed. 415. The only 
reason given by these courts is that the determination of the equitable issues in 
favor of the defendant would put an end to the litigation and obviate the neces- 
sity of trying the legal issues involved. Swasey v. Adair (1891) 88 Calif. 179, 
23 Pac. 284 ; 7 Encyc. of PL & Pr. 810. But it is conceivable that the determina- 
tion of the equitable issues may not in some cases put an end to the litigation ; 
and then this reason would fail. Other courts leave it to the discretion of the 
trial court as to whether the issues on the equitable counterclaim should be tried 
first. Cacavallo v. D'EUa (1918) 93 Conn. 116, 105 Atl. 348; Crosby v. Scott- 
Graff Lumber Co. (1904) 93 Minn. 475, 101 N. W. 610. It has recently been held 
that the court abused its discretion in deciding the legal issues as to the plaintiff's 
title before disposing of the equitable defense of bona fide purchase. Oliver v. 
McWhirter (1918) 112 S. C. 555, 96 S. E. 140. In the lower New York courts 
there is a conflict on this point. In one case it was held that since the equitable 
counterclaim would be heard first anyway, it was not necessary to stay the legal 
proceedings. Thomas v. The Bronx Realty Co. (1901) 60 App. Div. 365, 70 N. Y. 
Supp. 206. Other courts hold that the defendant must make a motion to have 
such a counterclaim tried first before attempting to place the case on the calendar. 
Brody, Adler, & Koch Co. v. Hochstadter (1912) 150 App. Div. 527, 135 N. Y. 
Supp. 549; New York v. Matthews (1913) 156 App. Div. 490, 141 N. Y. Supp. 
432. The New York Court of Appeals has held with the instant case and other 
cases in lower New York courts, that where the facts constituting the equitable 
counterclaim are also a defense to the legal action, the issues on the counterclaim 
do not have to be tried first. Bennett v. Edison Electric Illuminating Co. (1900) 
164 N. Y. 131, 58 N. E. 7; Loewenthal v. Haines (1914) 160 App. Div. 503, 145 
N. Y. Supp. 579; contra, Goss v. Goss & Co. (1908) 126 App. Div. 748, 111 N. Y. 
Supp. 115. The best rule seems to be the one that makes it discretionary with 
the court. This discretion should be based upon the facts and circumstances of 
each case as well as upon the condition of the calendar. 

Practice — Legal Counterclaim in an Equitable Action — Jury Trial a 
Matter of Right. — The plaintiff sued in equity for the recovery of capital stock 
in the defendant corporation, to which the plaintiff claimed to be entitled by 
virtue of an agreement whereby the plaintiff agreed to make certain payments 
and deliver to the defendants certain machinery and to assign to them exclusive 
patent rights. The plaintiff alleged complete performance on his part, which 
entitled him to receive 600 shares, of which only 510 were delivered; and this 
suit was brought to compel the delivery of the balance and to restrain the 
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defendant from transferring it to anybody else during the pendency of the action. 
The defendant put in a general denial and also a legal counterclaim for $25,000 
damages for non-delivery of certain of the machines. The defendant moved for 
a jury trial on his counterclaim as a matter of right. Held (Smith, J., dissent- 
ing) that the defendant is entitled as a matter of right to have the legal issues 
raised by the counterclaim settled by a jury. Maag v. Maag Gear Co. (1920) 
193 App. Div. 759, 184 N. Y. Supp. 630. 

The law seems settled that a defendant by setting tip a legal counterclaim to an 
action in equity cannot change the whole action into a legal one and obtain thereby 
a trial by jury on all the issues. Lord Kinnaird v. Field [1905] 2 Ch. 361 ; Angus 
v. Craven (1901) 132 Calif. 691, 64 Pac. 1091. The courts of some states hold 
that where the defendant pleads a legal counterclaim to an equitable cause of 
action he is not entitled to a jury trial on the counterclaim as a matter of right. 
Johnson Service Co. v. Kruse (1913) 121 Minn. 28, 140 N. W. 118; Larkin v. 
Wilson (1882) 28 Kan. 513. And the constitutional provision that the right of 
trial by jury shall remain inviolate does not prevent this result. Johnson v. 
Peterson (1903) 90 Minn. 503, 97 N. W. 384; Peters v. Duluth (1912) 119 Minn. 
96, 137 N. W. 390. The instant case in holding that the defendant is entitled to 
a jury trial as a matter of right is in conflict with an earlier New York decision 
by the Court of Appeals, which held that in such a case the right was waived. 
Mackellar v. Rogers (1888) 109 N. Y. 468, 17 N. E. 350; 19 Encyc. of PI. and Pr. 
799, note. For a brief discussion of the scope of counterclaims see (1921) 21 
Col. L. Rev. 196; (1921) 5 Minn. L. Rev. 307. 

Property — Rights with Respect to Dead Bodies. — The plaintiff, who was the 
next of kin of the defendant's deceased husband, had buried the body in a family 
plot. There was evidence that the defendant, although ill at the time, had con- 
sented to the manner and place of burial. Thereafter the defendant was about to 
disinter and remove her husband's body to a place chosen by her. The plaintiff 
filed a bill for an injunction. Held, that an injunction should issue, since the 
defendant had waived her right to the control of her husband's body for purposes 
of burial. Stiles v. Stiles (1920, Sup. Ct.) 113 Misc. 576, 185 N. Y. Supp. 53. 

The early common law recognized no rights with respect to dead bodies ; they 
were exclusively within the jurisdiction of the church and ecclesiastical courts. 
See Reg. v. Sharpe (1857, Cr. App.) Dearsly & B. 160; 3 Coke, Inst. 203. There 
is no property in dead bodies; they are not subject to a lien; nor will replevin 
lie for them. Amer. Express Co. v. Epply (1876) 5 Ohio. Dec. 337! Keyes v. 
Konkel (1899) 119 Mich. 550, 78 N. W. 649. However, the law has always 
recognized a duty to bury the dead. This duty is usually cast successively upon 
the executor, surviving spouse, next of kin, and the person under whose roof the 
deceased died. See Pierce v. Proprietors (1872) 10 R. I. 227, 235; Williams v. 
Williams (1882) L. R. 20 Ch. Div. 659, 664. Although' there is no property in 
dead bodies, it is recognized that the relatives of a deceased person have a right 
that third persons shall not mutilate or otherwise maltreat the body. Larson v. 
Chase (1891) 47 Minn. 307, 50 N. W. 238; Floyd v. A. C. L. Ry. (1914) 167 N. C. 
55, 83 S. E. 12. Relatives also have a right under certain circumstances that the 
body shall not be disinterred. Gardner v. Swan Cemetery (1898) 20 R. I. 646, 
40 Atl. 871; Litteral v. Litteral (1908) 131 Mo. App. 306, in S. W. 872. The 
exercise of the so-called right of control over a dead body, in preference to 
others, is subject to the supervision of courts of equity. See Larson v. Chase, 
supra; Pettigrew v. Pettigrew (1904) 207 Pa. 313, 319, 56 Atl. 878, 880. Under 
certain circumstances the surviving spouse, who is usually preferred, will not be 
permitted to control the body as against the next of kin. Wood v. Butterworth 
(1911) 65 Wash. 344, 118 Pac. 212. Under other circumstances, the privilege 
will be refused the relatives and granted to a stranger in blood. Scott v. Riley 



